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“102-02  EXAMINING THE CONTRACT 
DOCUMENTS AND THE WORK SITE.  
The Bidder agrees that its proposed 
contract prices include all costs arising 
solely from existing conditions shown, 
or specified in the contract documents 
including the Base Line Data, and/or 
readily observable from a site 
inspection during the bidding period 
available under this contract, and/or 
generally recognized as inherent in the 
nature of the work.  The Bidder shall 
take no advantage of any apparent error 
or omission in the contract documents. 
 
A.  Base Line Data.  The Department will 
make available relevant project specific 
information and engineering data that 
were used to develop the contract 
documents. 
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A. The Contractor acknowledges that the 
Contract amount set forth in its bid includes 
such provisions which the Contractor deems 
sufficient for all subsurface or site 
conditions the Contractor could reasonable 
anticipate encountering as indicated in the 
Contract documents, or borings, reports, 
rock cores, foundation investigation reports, 
topographical maps or other information 
available to the Contractor or from the 
Contractor’s inspection and examination of 
the Site prior to submission of bids. 

B. The Owner assumes no responsibility for the 
correctness of any boring or other 
subsurface information and makes no 
representation whatsoever regarding 
subsurface conditions and test borings, 
reports, rock cores, foundation investigation 
and topographical maps which may be made 
available to the contractor. … 

D. Subsurface or site conditions found 
materially differing from these that could 
have been reasonably 
anticipated…cause….change to the Contract 
amount and time  of completion.  This 
determination will be made at the sole 
discretion of the Owner. 

A. The Contractor shall take all measurements at the Site and shall verify all 
dimensions and conditions at the Site before proceeding with the Work. …E. The 
Contractor shall be responsible for the proper fitting of the Work in place.  5 
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“Prospective Bidders must 
examine the Contract documents 
carefully and before bidding must 
request of the Agency chief 
contracting Officer (the “ACCO”) 
in writing for an interpretation or 
correction of every apparent 
ambiguity, inconsistency or error 
therein which should have been 
discovered by a reasonably 
prudent bidder.” 

“Only the written interpretation or 
correction given by the ACCO 
shall be binding…” 

7 



“Should any conflict occur in or 
between the Drawings and 
Specifications, the Contractor shall be 
deemed to have estimated the most 
expensive way of doing the work, 
unless the Contractor shall have asked 
for and obtained a decision in writing 
from the Commissioner, of the Agency 
that is entering into this Contract, 
before the submission of its bid as to 
what shall govern.” 
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DEFENSIVE RECORDKEEPING 
• JOBSITE AND HOME OFFICE 

RECORDS 
• Planned and as-built progress 

schedules 
• Submittal and approval logs for 

shop drawings, material samples 
and testing 

• Daily reports, diaries and inspector 
reports 9 



DEFENSIVE RECORDKEEPING 
• Memoranda of field meetings and 

discussions 
• As-built plans/drawings 
• Photographs and videos of 

construction operations 
• Coordinated field and home office 

correspondence 
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DEFENSIVE RECORDKEEPING 

• Time and materials cost records for 
contract and extra work 

• Construction equipment usage logs 
• Equipment rental agreements and 

cost records for contractor-owned 
equipment 
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DEFENSIVE RECORDKEEPING 

• Subcontracts and materials 
purchase orders 

• Field overhead cost records 
• Home office overhead cost records 
• Job cost ledger 
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“104-06 NOTICE AND RECORDKEEPING.  The 
Contractor shall provide the engineer written 
notice of its contentions regarding Differing 
Site Conditions, Significant Changes in the 
Character of Work, Suspensions of Work 
Directed by the Engineer, disputed work, time 
related disputes or any other dispute.  The 
notification and recordkeeping provisions in 
the Contract shall be strictly complied with for 
disputes of any nature and are a condition 
precedent to any recovery.” 

“1. Differing Site Conditions. …within 15 calendar 
days after the appropriate party knew or should 
have known of any dispute regarding Differing Site 
Conditions… 2. Significant Changes in the 
Character of Work. …within 15 calendar days after 
the appropriate party knew or should have known 
of any dispute regarding Significant Changes in the 
Character of work... 3. Suspensions of Work 
Directed by the Engineer. …within 7 calendar days 
of receipt of a notice to resume work… 4. Disputed 
Work. …within 15 calendar days of receipt of a 
direction… 5. Time Related Dispute. …within 15 
calendar days of the occurrence of any event which 
affects the scheduled time of performance….” 13 



“Failure to Comply.  Failure of the 
Contractor to provide such written notice 
in a timely fashion will be grounds for 
denial of the dispute and the Department 
does not have to show prejudice to its 
interest before such denial is made.  In 
the event the Contractor fails to provide 
the required written notice within the 
required time limits, or fails to maintain 
and submit the records specified above, 
any claim for compensation shall be 
deemed waived, notwithstanding the fact 
that the Department may have had actual 
notice of the facts and circumstances 
comprising such dispute and is not 
prejudiced by such failure of notice or 
recordkeeping.” 
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“Section 10.01 – Notification of Claim 
 
A. A written notice of claim shall be 

delivered…within fifteen (15) working days 
after occurrence of the event giving rise to 
such Claim or within fifteen (15) working 
days after the Contractor first recognizes the 
condition giving rise to the Claim, whichever 
is earlier…. 
 

B. Within ninety (90) working days of the initial 
notice of Claim, the Contractor shall 
substantiate the Claim and document the 
nature of the Claim and provide supporting 
cost data, Contractor’s original cost 
estimate, P6 Project management schedule 
demonstrating alleged impact and 
correlation to the Claim…. 
 

 1.The Contractor shall provide, every 
 thirty (30) days thereafter for as long  
 as such damages are incurred, verified 
 statements of the details and the 
 amounts of such damages, together 
 with documentary evidence of such 
 damages.” 
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“Section 10.02 – Claim for Extra Work 
 
…The Contractor’s failure to comply 
with any or all parts of this Article 10 
shall be deemed to be. …  A waiver by 
the Contractor of all Claims for 
additional compensation or damages as 
a result of a Notice to Proceed, Work, 
action or omission.”  

“Section 10.03 – Damages for Delay 
 
Compensation  by the Owner for any 
delay or hindrance from any cause 
whatsoever may be made by the Owner 
as provided by Section 9.01 E, by 
extending the date for Substantial 
Completion as specified in the Contract 
or by increasing the amount of the 
Contract.  Denial of additional time may 
not entitle the Contractor to additional 
costs.”  
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“Section 10.06 – Resolution of Claim 
 
…Any resolution or determination by the 
Owner of a Claim shall be final, binding 
and conclusive on the Contractor. “ 

Section 10.07 – Limitation on Actions 
 
…No action or proceeding shall lie in 
favor of or shall be maintained by the 
Contractor against the Owner unless 
such action shall be commenced within 
six (6) months after the earliest following 
event: 
 
1. The date of Notice of Substantial 

Completion is executed by the Owner. 
2. Receipt, by the Owner of the 

Contractor’s final Application for 
Payment, if no Notice of Substantial 
Completion is issued. 

3. The date of termination if the Contract 
is terminated by the Owner.” 
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“After the commencement of any ….delay 
 
11.1.1  Within seven (7) Days after the 
commencement of such condition, the 
Contractor must notify the Engineer in 
writing of the existence, nature and affect of 
such conditions upon the approved 
progress schedule and the Work, and must 
state why and in what respects, if any, the 
condition is causing or may cause a delay. 
 
11.1.2  If the Contractor shall claim to be 
sustaining damages for delay, by reason of 
any act or omission of the city or its agents, 
it shall submit to the Commissioner within 
forty-five (45) Days from the time such 
damages are first incurred, and every thirty 
(30) Days thereafter for as long as such 
damages are incurred, verified statements 
of the details and the amounts of such 
damages, together with documentary 
evidence of such damages.” 
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“28.1  Extra Work …disputed Work 
…the Contractor shall furnish the 
Resident Engineer daily with three 
(3) copies of written statements 
signed by the Contractor’s 
representative at the Site showing: 
…each Worker…hours employed, 
and the character of the Work 
each is doing 
…nature and quantity of any 
materials, plant and equipment 
furnished or used…” 

“28.5  Failure to comply strictly 
with these requirements shall 
constitute a waiver of any claim 
for extra compensation or 
damages on account of the 
performance of such Work or 
compliance with such 
determination or order.”  
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“30.1  If the Contractor shall claim to be 
sustaining damages by reason of any act or 
omission of the City…submit to the 
Commissioner within forty-five (45) Days from 
the time such damages are first incurred, and 
every thirty (30) Days thereafter for as long as 
such damages are incurred, verified statements 
of the details and the amounts of such damages, 
together with documentary evidence of such 
damages.” 

“30.4  Unless the information and examination required under Article 30.3 
is provided…the City shall be released from all claims arising under, 
relating to or by reason of this Contract…” 

“30.3   Contractor and/or its Subcontractor shall, 
within thirty (30) Days upon notice from the 
Commissioner … produce for examination …all 
of its books of account, bid documents [etc.].  
Further, the Contractor…shall submit …for 
examination under oath…”  
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CENTRAL ARTERY (I-93)/TUNNEL (I-90) PROJECT 
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