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Revised by EOs 202.7 and 202.8 and clarified by agency guidance 



As a result of the emergency declared by the Governor, EO 
202.6 provides that: 
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“…All businesses…in the state shall utilize, to the maximum extent 
possible, any telecommuting or work for home procedures that they 
can safely utilize.  Each employer shall reduce the in-person 
workforce at any work locations by 50% … Any essential business or 
entity providing essential services or functions shall not be subject to 
the in-person restrictions.  This includes…construction…[and] 
vendors that provide essential services or products needed to ensure 
the continuing operation of government agencies and provide for 
the health, safety and welfare of the public”… 
 
 



The Executive Order promised that Empire State Development 
would: 
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1. Review and determine requests by businesses who 
felt that they were essential and  

 
2. Provide guidance as to which businesses are 
determined to be essential 
 
 

 
 
 
 



The next day, Executive Order 202.7 was issued, providing that: 
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The provisions of Executive Order 202.6 requiring in-person work 
environment restrictions are modified as effective March 21, 2020 
at 8 p.m. to require that each employer shall reduce the in-person 
workforce at any work locations by 75% no later than March 21 at 
8 p.m.  
 
Essential businesses or entities providing essential services or 
functions are not be subject to the in-person restrictions. 
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The ESD Guidance discussed in EO 202.5 was issued on the 
evening of the same day and slightly revised two days later. 
 
It provides that: 
 
“With respect to business or entities that operate or provide both 
essential and non-essential services, supplies or support, only 
those lines and/or business operations that are necessary to 
support the essential services, supplies, or support are exempt 
from the restrictions” 
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ESD Guidance (cont’d) 
 
Additionally, “Essential Business” was defined as follows: 
1. Essential Health Care Operations, Including:… 
2. Essential Infrastructure, Including: 
utilities including power generation, fuel supply and transmission 
public water and wastewater 
telecommunications and data centers 
airports/airlines 
transportation infrastructure… 
3. Essential Manufacturing, Including:…  [not listing any construction-
related manufacturing or fabrication] 
4. Essential Retail, Including:… 
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ESD Guidance (cont’d) 
 
5. Essential Services, Including: 
 

• trash and recycling collection, processing and disposal 
• mail and shipping services 
• laundromats 
• building cleaning and maintenance 
• child care services 
• auto repair 
• warehouse/distribution and fulfillment 
• funeral homes, crematoriums and cemeteries 
• storage for essential businesses 
• animal shelters 
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ESD Guidance (cont’d) 
 
6. News Media 
7. Financial Institutions, Including:… 
8. Providers of Basic Necessities to Economically Disadvantaged Populations, 
Including: 
9. Construction, Including: 
• skilled trades such as electricians, plumbers  
• other related construction firms and professionals for essential infrastructure or 

for emergency repair and safety purposes 
10. Defense… 
11. Essential Services Necessary to Maintain the Safety, Sanitation and Essential 
Operations of Residences or Other Essential Businesses, Including: 
• …building code enforcement 
• …emergency management and response 
• …building cleaners or janitors… 
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ESD Guidance (cont’d) 
 
12. Vendors that Provide Essential Services or Products, Including Logistics and 
Technology Support, Child Care and Services: 
• logistics 
• technology support for online services 
• child care programs and services 
• government owned or leased buildings 
• essential government services 

 
 

The EO also advised that if the function of your business was not listed, you could 
request designation as an essential business; and 
 
Businesses and entities that provide other essential services are required to 
implement rules that help facilitate social distancing of at least six feet. 
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In the meantime, DOT issued its guidance to the construction 
industry, stating that: 
 
“the Executive Order provides that essential businesses and services 
not subject to the in- person restrictions include transportation 
infrastructure including vendors that provide essential services needed 
to ensure the continuing operation of government. The Department is 
continuing implementation of its capital program as an essential 
government function and will continue to let and construct projects. 
The companies awarded such contracts including subcontractors, 
suppliers, vendors and specialty firms are all exempt for work to 
support the capital program.”  

 
 
 
 
 

The MTA issued similar a similar statement, and the Thruway Authority 
adopted the DOT guidance memorandum, subject to the Authority’s 
addendum. 



  PAUSE Executive Order 

13 

On March 21, EO 202.8 was issued (the “PAUSE” Executive Order).  Among 
other items, it  modified EO 202.6 to require nonessential workforce in-
person reductions of 100%.  It additionally provides: 
 
“Any entity providing essential services or functions, whether to an essential 
business or a non-essential business shall not be subjected to the in-person 
work restriction, but may operate at the level necessary to provide such 
service or function” 
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Interpretation of this language to generically to capture those 
entities providing a function or service necessary to the proper 
functioning of an Essential Business or as an independent 
essential service is consistent with DOT’s statement that its 
capital program contractors and their “subcontractors, suppliers, 
vendors and specialty firms,” “are exempt for work to support 
the capital program.”   It is inescapable that construction of any 
kind or scale cannot occur without bulk supplies, testing, 
equipment, professional services, etc. 
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Other public agencies have provided independent, and 
consistent, guidance. 
 
OGS Design and Construction stated on March 21, 2020 that it: 
 
“is continuing implementation of its capital program as an 
essential government function and will continue to bid and 
construct projects. The companies awarded such contracts 
including subcontractors, suppliers, vendors and specialty firms 
are all exempt for work to support the capital program. This 
includes professional services required to support these 
functions.” 
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On the same day, the State University Construction Fund 
provided similar guidance, stating that: 
 
“The Fund is continuing implementation of its capital program as 
an essential government function and will continue to bid and 
construct projects. Contractors and Consultants awarded such 
contracts, and their subcontractors, suppliers, vendors, specialty 
firms and professional services that support such work are all 
exempt for work to support the capital program.” 
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On March 22, 2020, the Thruway Authority issued additional guidance.  The 
guidance is meaningful in that it not only refers to “transportation 
infrastructure,” but also to “construction,” stating: 
 
“… as of the date of this memorandum, ongoing construction and design-
build projects shall continue to progress. Contractors shall implement the 
necessary social distancing and cleaning protocols to the fullest extent 
possible…” 
 
The guidance also requires that “[i]n the event that any ongoing projects 
are affected by COVID-19, it is imperative that contractors immediately 
notify the Authority of such.”   

 



Private Work 
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The EO and the Guidance both refer to “construction” broadly as an essential 
function.  That being said, reports from the field are conflicting, with some 
projects being directed to stop work and/or work being suspended. 
 
It is critical to communicate with your project owner not only as to the 
continuation of work, but also to provide any contractually necessary notices 
related to this unforeseen circumstance, regardless of whether it is public or 
private. 
 
In all cases, contractors and related firms should be following all relevant public 
health guidelines and reducing density wherever possible to take all 
precautions against the spread and transmission of COVID-19. 
 



Penalties 
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The last EO on the topic states that violation of the in-person 
restrictions by a nonessential business can be a violation of Public 
Health Law Section 17.  That statutes contains possible penalties, as 
well as the possibility of injunction. 
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In summary, the rules, at least as of today: 
 
1. Essential businesses are expected to reduce their in office-workforce to 

work from home to the greatest degree possible; 
2. Essential businesses are otherwise exempt from the in-person work-force 

restrictions; and 
3. Subcontractors and material suppliers/fabricators/design professionals, 

etc. to Essential Businesses, are exempt from the in-person rule, but only 
to the degree necessary to provide the essential functions or services. 
 
 

The situation remains fluid and dynamic.  Please stay tuned to AGC’s COVID-
19 website, which contains updates as they become available. 
 



New York State  
COVID-19 SICK LEAVE LAW 
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LAWS CONCERNING LEAVE 
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 Absences related to COVID-19 may be legally protected and/or may need to be 

compensated under the: 

 Family and Medical Leave Act (“FMLA”), including the Emergency Family and Medical 

Leave Expansion Act (Federal); 

 Emergency Paid Sick Leave Act (Federal); 

 New York Paid Family Leave Law (“NYPFL”); 

 New York State COVID-19 Paid Sick Leave Law; 

 New York City Earned Sick and Safe Time Act;  

 Other local paid sick leave laws; 

 ADA/NYSHRL/NYCHRL. 

 Employers should also check their employee handbooks and other policies and 

applicable CBAs for any policies related to office closure protocols and the 

compensability of time off when the business is closed.  



NEW YORK PAID FAMILY LEAVE 
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 NYPFL applies to virtually all private employers in NY. 

 Eligible employees: 

 Employees whose regular schedule is 20 or more hours per week are covered after 

having been employed for at least 26 consecutive work weeks. 

 Employees whose regular schedule is under 20 hours per week are covered after having 

worked 175 days. 

 In 2020, NYPFL provides 10 weeks of job-protected leave, with paid benefits 

through the employer’s NYPFL insurance, to: 

 care for a covered family member with a serious health condition,  

 bond with a newly born, adopted, or fostered child, or 

 assist loved ones when a spouse, domestic partner, child or parent is deployed abroad on 

active military service.  

 NYPFL may not be taken for the employee’s own serious health condition. 



NEW YORK COVID-19 SICK LEAVE LAW  
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Signed into law and effective March 18, 2020. 

 

Requires employers to provide sick leave to New York 
employees subject to a mandatory or precautionary 
order of quarantine or isolation. 

 

Expands disability and NYPFL benefits for COVID-19. 



NEW YORK COVID-19 SICK LEAVE LAW  
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Employer Category Mandated Number 

of Paid Sick Days 

Unpaid Leave 

After Paid Leave 

Private employer, 10 or less employees, and $1 million or less in net 

income in 2019 

0 ✓  

Private employer, 10 or less employees, and more than $1 million in 

net income in 2019 

5 ✓  

Private employer with 11-99 employees 5 ✓  

Private employer with 100 or more employees  14 ✓  

Public employer regardless of size 14 ✓  



NEW YORK COVID-19 SICK LEAVE LAW  
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During the unpaid portion of leave, employees of private 

employers can apply for increased Disability Benefits 

and NYPFL Benefits from the employer’s insurance 

carrier, up to a maximum of $2,883.92 per week.  

 



FAQs 
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 Employers may not require employees to use existing sick leave accruals or other 

paid time off for a COVID-19 quarantine order.  

 NY Employees are entitled to benefits exceeding those granted under federal law. 

 NY employers with more than 99 employees must provide 14 days of paid sick leave to 

employees subject to a quarantine/isolation order. 

 At the conclusion of leave the employee must be restored to his or a similar position 

at the same rate of pay and other terms and conditions of employment.  

 NY legislation does not discuss reimbursement through tax credits. 

 Federal tax credit does not reimburse employers for paid sick time beyond federal caps. 

 https://www.governor.ny.gov/paid-sick-leave-covid-19-impacted-new-

yorkers/emergency-covid-19-paid-sick-leave  
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Federal Updates on Coronavirus Legislation 
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Federal Updates on Coronavirus Legislation 
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• Summary of Paid Leave Mandates under the Families First Coronavirus Response Act, 

H.R. 6201 

• AGC of America and its members set the stage for making some improvements to the 

enacted paid leave mandates and seeking additional means to protect construction 

businesses, jobs & markets 

• Pushed/ing back against flaws in legislation that will hurt the construction industry 

• Seeking to protect construction businesses, jobs and markets in continuing legislative and 
regulatory responses to the virus 



Federal Coronavirus Response & Relief  
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Congressional Activity 

• Phase 1: $8.3B Emergency Spending Bill  signed into law March 6 

• Phase 2: $105B Families First Coronavirus Relief Bill (includes paid 

sick leave & paid family & medical leave) signed into law March 18 

• Phase 3: TBD ($1 Trillion?) for business relief and federal government 

checks to individuals (Infrastructure/Pensions?) 

• Phase 4: ? (Infrastructure/Pensions?) 

 



Phase 2: Families First Coronavirus Response Act, H.R. 6201 
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• Both apply to employers with fewer than 500 
employees 

• However, the Sec. of Labor may exempt small 
businesses with fewer than 50 employees from both 
provisions (to some extent) 

• Both take effect on April 2, 2020 

• Both sunset on December 31, 2020 

• Both are “paid” for with tax credits 

• Applicability on CBAs? 



Phase 2: Families First Coronavirus Response Act, Paid Sick Leave 
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Phase 2: Families First Coronavirus Response Act, Paid Family & Med. Leave 
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Phase 2: Families First Coronavirus Response Act, H.R. 6201 
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Important Considerations 
• Employer can also claim credit for qualified health plan expenses (can exceed $511/$200 salary cap) 

• Employers can draw on any payroll escrow account to pay salary and benefits without penalty 

• Paid leave and paid FMLA not subject to Social Security and 50% of Medicare tax withholding 

 

Causes for concern:  

• Employers will wait to be reimbursed from Treasury, while still paying salary and benefits 

• Will create cash flow issues 

• Recordkeeping (is employee caring for themselves or family members?) 

• Federal paid leave is in addition to existing leave policy plus state/local requirements 
 



AGC Advocacy Efforts – Setting the Stage 
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And Fighting Back 

Some Improvements 
• Allowing the Secretary of Labor to exempt employers of under 50 employees from providing both the 

FLMA paid leave benefits and the paid sick leave benefits;  

• While the paid sick leave benefits are still to be provided in addition to whatever the employer may 
already be providing, an employer will now be able to adjust their current leave benefits after the bill is 
enacted; and 

• Narrowed the expansive instances for employees to be eligible to use paid FMLA leave from three 
instances to one (to care for a child of an employee if the child’s school or care is unavailable due to the 
COVID-19). 



AGC Advocacy Efforts – Need Your Voice! 
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March 19: Protect Construction Jobs & Markets NOW 

March 17: Oppose House-Passed Paid Leave Proposal  

• Protect All Construction Employer Cash Flows So They Can Pay Workers and Maintain Operations 

• Ensure Public Construction Markets Have Immediate-Term Access to Additional Funds to Build Critical 
Infrastructure 

• Lay the Foundation for the Long-Term Recovery of the Construction Industry and its Markets  

• AGC of America opposed this regime of construction contractor-fronted paid leave mandates, as our members’ 
cash-flows tighten, markets contract and uncertainty continues 

• AGC called upon Congress to enable federally-backed agencies (such as the Social Security Administration) and/or 
programs (such as Unemployment Insurance (UI)) to provide such paid leave compensation 

https://advocacy.agc.org/protect_construction    
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AGC Advocacy Efforts 

  We Need Your Data 
 



Questions? 
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