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In the event of a shut down due to a virus outbreak on site or a 
governmental mandate or voluntary shutdown how will my 
insurances respond?

Caveat – No one policy is the same, the Insurance Carries may use 
the same base policy wording (ISO) but then amend it just like the 
AIA documents are modified.  So, it is important to review the policy 
with your agent if you think you may have a potential loss. 
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Will there be coverage for lost business income as a result of the Virus?

o Business Income Coverage trigger 
• Direct Physical Damage to covered property from a Covered Loss

o Virus Exclusions 
• CP 01 78 08 08- NEW YORK– EXCLUSION OF LOSS DUE TO VIRUS 

OR BACTERIA
• Pollution Exclusions – some include Biological Contaminants such 

as bacteria or virus
o If a Virus is determined to be property damage physical damage

• It can be cleaned up in one or two days and most Business Income 
coverages have a 72 hours deductible/waiting period 
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Will there be coverage for lost business income as a result of the Virus?

o Special Form Cause of Loss (and its equivalent) – CP 10 30 09 17
• Exclusion 2.b:  

We will not pay for loss or damage caused by
or resulting from any of the following:

Delay, loss of use or loss of market.



Insurance Concerns

7

Do I have coverage for disinfection expenses?
• Property Policy – Most likely not for the reasons outlined above

• General Liability - Depends on the Policy wording/exclusions – a 
standard ISO policy should respond if you are determined to be 
responsible for the contamination.

• Pollution – While some policies do not consider a virus a 
pollutant, some policies have very broad coverage extensions 
which includes Disinfection as a result of a Virus
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Will my Liability Policy provide coverage for an abandon project site?

o A Standard ISO policy should cover your liability at a project site 

• Surplus Lines/Non-ISO/Non-Standard Policies – Read Them

• Post and secure the site like you would an active site and clear 
materials and equipment – bad elements will still be operating 
as if they are “Essential”
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Will our tools and equipment be covered at site that 
is unattended?

Yes, but secure them or remove them if it going to 
be a long shut – you don’t need the hassle 
especially if you haven’t updated your equipment 
values
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What if I get sued because an employee got sick or other 
primes on the site got sick?

• A Standard Policy should respond – if an action is 
brought against you they will need to determine that 
you were at fault, in the meantime defense coverage 
should apply 
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Will I be able to defer monthly premiums installment payments or 
lower my premiums?

o In general, the carriers and premium finance companies are 
being flexible. 

• Should be able to defer a monthly payment within the 
policy term

• Should be able to adjust your rating basis’ – payrolls, 
sub costs or revenues

• Some are even considering allowing layup of vehicles 
without the need to turn in the plates
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I hear that the State Insurance Departments are going to force the 
Insurance Companies to pay for our lost income or extra expenses 
if we are shut done, is that true?

• New Jersey is considering such Legislation
• New York is requiring all admitted carriers to send a letter to 

all their insureds advising how coverage applies 



Insurance Concerns

13

I purchased a Contractors Pollution Liability (CPL) Policy.  Will it 
cover bodily injury, property damage or cleanup expenses for 
claims in my office or at a field location/client jobsite?

• No industry “standard policy” – consult with your broker
• Coverage may be available for on-site cleanup costs at a 

covered location (i.e. typically a premises you own or occupy) 
for Biological Hazards (typically defined as human blood or 
human bodily fluids)

• Need to determine if Communicable Disease is excluded and for 
which coverage parts of the CPL

• Some coverage may be available under Crisis Response 



Insurance Concerns

14

My policy contains a coverage grant for Civil Authority and 
Ingress/Egress.  What is its applicability in this situation?

• Most forms require a direct physical loss to covered property or 
property within a defined radius of a covered location

• Coverage would typically be eliminated by one or more 
exclusions in property coverage form itself, or excluded via 
endorsement
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I purchased Business Income and Extra Expense Insurance.  Will it 
respond to my loss of income or extra expenses as a result of 
having a supplier not furnish me with product? 

• Coverage for Contingent Business Income (Supply Chain Risk) is 
typically provided via a coverage extension, at additional cost, 
however, the coverage itself requires that the supplier suffer a 
direct physical loss or damage to a specified, typically scheduled 
location.

• Coverage most likely is eliminated depending on the exclusions 
in the coverage form itself or via a specific exclusion to the 
policy  
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• While the surety world remains supportive of their clients and is 
encouraged that work is essential and forthcoming,  surety markets 
have been reaching out with proactive steps. 

• Normal periodic financial and backlog reporting should continue.     

• We aren’t the author of most of these items, but  have collected them 
from various markets, Chubb, CNA  and Hartford most notably.   This 
amalgamation came to us in memos to be shared with clients . 
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1. Provide written notice of the impact/delay as soon as possible. Even if you are uncertain how 
long the delay will last, provide notice now that you believe this situation will affect the project 
critical path. Regardless of whether your contracts are public or private, give notice as soon as 
possible. Check the notice provisions of your contracts for details of how notice should be provided. 
If you have questions, work with your legal counsel. 

2. On federal cost reimbursable contracts, review FAR 52.249-14 “Excusable Delay.” That clause 
authorizes non-compensable delay on cost-reimbursable projects for “(5) epidemics, [and] (6) 
quarantine restrictions.” If you conclude this clause may apply, include it in your notice. 

3. On federal firm-fixed price contracts, review FAR 52.249-10 “Default.” That clause also 
authorizes non-compensable delay on firm-fixed price projects for “(vi) epidemics [and] (vii) 
quarantine restrictions.” If you conclude this clause may apply, include it in your notice. 
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4. Diligently monitor government actions, as new decisions may be made that change whether 
shelter-in-place orders apply to your business. If you have questions, work with your legal counsel.

5. Analyze contracts (prime contracts, subcontracts and purchase orders) to determine whether a 
force majeure event has occurred in relation to a particular contract. Many contracts have “force 
majeure” clauses. Some contracts will refer instead to “Acts of God,” “acts of government,” or 
“states of emergency.” Even if a contract does not have a specific clause, common-law doctrines 
such as commercial impracticability or impossibility may apply, and you should discuss these with 
your legal counsel. 

6. Work with your counsel to ensure future contracts have force majeure clauses specifically 
including communicable disease outbreaks, epidemics and pandemics, and clear terms addressing 
the parties’ rights and obligations, and applicable procedures after a triggering event. In the context 
of construction project contracts, for example, the force majeure clause should specifically address 
and allocate the burdens resulting from the unexpected delays and costs, state limits on the 
remedies available to each party, and dictate the steps the parties must take to get performance 
back on track as soon as the threat has passed. 
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7. Assess the potential consequences of claiming a right not to perform. 

8. Consider making a good faith attempt to either perform or to take other steps to achieve the 
contract’s goal. 

9. If excused performance will be claimed under a force majeure clause, take all actions the 
contract requires as conditions of excusing performance, such as giving timely notice, mitigating 
damages and following any dispute resolution procedures. 
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10. Create and keep detailed evidence proving the pandemic caused any damages, lost 
productivity, or made performance impossible, commercially impracticable, or commercially 
unreasonable (depending on the standard required under the force majeure clause or potentially 
applicable law). 

11.  In consultation with their counsel, may wish to consider modifying contracts currently being 
negotiated to address possible impacts of pandemics, supply chain disruptions and government action. 
Again, provisions such as Delays, Force Majeure, Changes (including changes to Contract time and the 
Contract price), Changes in Law, Claims, Owner Funding, Securing and Protecting Work, and Work 
Stoppages, Suspension and Termination may provide opportunities for appropriately protecting our 
customers in their future contracts. 

12.  Be mindful of supply chain disruptions for GC’s and especially for lower tier subcontractors.  The 
ability to procure goods and services may be disrupted effecting product delivery and schedules. 
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• Surety companies caution and advise the efforts contractors  make now to give 
notice, protect  rights, and identify evidence could be valuable in the coming 
weeks, months or longer as they work their way out of this crisis. 

• While at times  it may seem that it might be business as usual these are 
unprecedented times.   Read contracts, document, document, document  and 
put owners on notice.  

Again, when in doubt a contractor should reach out to counsel. Legal advice is 
ALWAYS better before something happens than after. 
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- What exposure may a contractor have under 
professional liability?

- What exposure is there to a contractor’s Employment 
Practices Liability Policy?
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Workers’ Compensation

What is the potential workers’ compensation claims impact of illnesses related to 
COVID-19?

• The default position for any employee inquiring about a claim for workers’ 
compensation benefits related to COVID-19 should be that it is not considered work-
related, and if infected, claims should be made via the employees’ health insurance 
and DB carrier.
• Any infectious disease, whether COVID-19 or the common cold is considered 
idiopathic under the workers’ compensation law and are typically found not to be 
compensable unless a claim is made by a healthcare worker who works in a unit with 
a specific exposure to an infectious disease (i.e. tuberculosis).
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Workers’ Compensation
Exception:

• Should it be determined that a specific job site was compromised due to an 
employee who is diagnosed with COVID-19 then it is possible that claims from 
exposed coworkers will be found compensable. 
• It is anticipated that the workers’ compensation board will eventually designate a 
special hearing part and section of the law to deal with these cases and to make 
determinations on compensability. 
• Our recommended best practice for defense is to keep a comprehensive list of:

o Employees with Positive COVID-19 diagnoses 
o Job sites where such employees worked.
o Coworkers who were potentially exposed to that employee within 

14 days of a positive test or diagnosis. 
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Workers’ Compensation

How can I adjust my premium payments due to a reduction of workforce during the 
COVID-19 Crisis?

• In order to streamline rebill requests for the current policy period with estimated 
payroll applied, NYSIF has expressed a willingness to assist businesses affected by the 
Covid-19 business shutdowns.  Private insurers responses may vary.
• Policyholders should provide payroll change request letter to NYSIF via GCG Risk 
Management.
• Letter should be on company letterhead, (date, policy number and signature 
included).
• Letter should list revised payrolls per classification code.
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Workers’ Compensation

Cont.

• Letter should provide specific reason for decrease, ex. ( reduced hours, 
Governor’s reduction request, loss of business, staff coronavirus related illness, 
precautionary measure, temporary suspension of operation, other).

• Policyholders may be exempt from providing payroll verification; NYSIF will review 
on case by case basis. 

• Policyholder payroll request should also take into consideration annualization of 
payroll of the business policy period; while there may be reduced or ceased 
payroll at this time, annual forecasts should be done to the best of the 
policyholder’s ability and can be revisited again in the future. 
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Workers’ Compensation

Additional Insurance Carrier Underwriting Options and Reminders

• Reducing premium estimates through PAYGO platform carriers may offer  can be arranged with 
your payroll provider. 
• Determine insurance carrier temperament or leniency in terms of potential late payments and 
cancellations. Communicating directly with the insurance carrier and insurance broker is crucial. This is 
to avoid any lapse in coverage or additional late fee premium charges. 
• Scheduling timely audits for prior years. Most carriers are offering online secure uploading of 
documents to perform the audit and will be flexible to conduct and resolve audits.  This may be 
particularly important if a prior year audit will result in a credit. 
• In the case of AGC of NYS, Safety Group #550:   A timely audit for the 12/1/2018 policy year, prior 
to mid-May is important to getting a complete and accurate group accounting and a timely dividend 
paid to each member in late June or early July.    
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• Kevin Viana, Vice President – Marshall & Sterling, Inc.: kviana@marshallsterling.com
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• Barry Manning, Senior Vice President – Vanguard Coverage: bmanning@vanguardcoverage.com

• Jason Samuels, Esq., Partner - Farrell Fritz - jsamuels@farrellfritz.com

• Marc Gnesin, Op. Director, NYC– GCG Risk Management: marc.gnesin@gcgriskmanagement.com

• Bill Donato, Op. Director, Upstate NY -GCG Risk Management: bill.donato@gcgriskmanagement.com
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