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THE AGC NYS
CONSTRUCTION INDUSTRY LEGAL FUND
OVERVIEW
Let’s face it: our industry is increasingly under attack, from MWBE goals based neither on the law nor reality, to
government mandated PLAs and excesses from owners both private and public. It is high time to fight back.
In the interest of continuing to advance and protect our Members and the construction industry as a whole,
AGC NYS has established The AGC NYS Construction Industry Legal Fund.
AGC NYS has been taking bold and decisive action to stand up for our industry and push back on many of the
serious challenges and dangerous excesses we are seeing regularly across the State. More and more, seeking
relief and protection on these fronts has required us to take action in the courts.
Those efforts are paying off, as evidenced by the significant victory we recently won in our MWBE FOIL Article
78 action and in the favorable outcomes our engagement has helped secure in any number of cases we
have joined with Amicus Curiae briefs. These legal efforts on behalf of New York’s construction industry are
critically important and often represent the last line of defense on crucial issues impacting the membership
and construction industry—but they are also costly and difficult to anticipate and therefore plan for financially.
Given the challenging nature of doing business in New York State, we have found it necessary to take legal
action on critical industry issues with increasing frequency, a trend we see continuing, unfortunately. The time
is now to make sure we have the ability to continue to take action when needed to protect our membership
and the industry.
The AGC NYS Construction Legal Fund will be utilized to support and
defray the expenses of AGC NYS legal action, including Amicus Curiae
briefs and direct litigation. It will help insure we have the resources
at the ready to stand up for New York’s construction industry when it
matters most.
Included in this booklet you will find a summary of the recent legal
actions brought directly by AGC NYS, as well as important industry
cases we have joined with Amicus Curiae briefs. These matters involve
crucial issues facing not only the AGC NYS Membership, but the
construction industry as a whole.
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We respectfully ask that you consider supporting this timely and
worthwhile effort. Members of the AGC NYS Executive Committee
stepped up immediately after voting to create the AGC NYS
Construction Industry Legal Fund, pledging a combined $31,500 to get it off the ground. We hope you will
join them and help AGC NYS continue its ability to boldly step into the breach when the interests of our
members and industry are threatened.
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AGC NYS FILED SUIT TO HIGHLIGHT MWBE GOAL SETTING
NOT IN COMPLIANCE WITH EXISTING LAWS & REGULATIONS
AGC NYS filed Article 78 proceedings against the New York State
Department of Environmental Conservation, Department of
Transportation, Office of Temporary and Disability Assistance,
Dormitory Authority and New York State Insurance Fund,
demanding that they release documents they have refused
to produce to justify how 30% MWBE goals were legally and
specifically established for individual contracts.
For more than a year, AGC NYS has mounted an extensive effort
through the Freedom of Information Law (FOIL) to gain insight
into the administration of the MWBE program, issuing nearly
100 FOIL requests in total. The appearance of 30% goals on
projects seemingly across the board in many state agencies
calls into question compliance with Article 15A of the Executive
Law, which governs the MWBE program. In particular, Section
313, Subdivision 2-a(b) of Executive Law requires that “each
contract solicitation set forth the expected degree of minority
and women-owned business enterprise participation” based, in
part, on:
(i) the potential subcontract opportunities available in the
prime procurement contract; and
(ii) the availability, as contained within the study, of
certified minority business enterprises to respond 		
competitively to the potential subcontract opportunities.
Furthermore, 5 NYCRR 142.2(d) provides that:
In determining appropriate goals for a particular State contract,
State agencies shall give consideration to the following factors:
(1) the contract and subcontract scope(s) of work;
(2) the potential subcontract opportunities available in the
prime contract;
(3) the relevant availability data contained within the
disparity study with respect to the scope of the contract and
potential subcontracting opportunities;
(4) the number and types of certified minority- and womenowned business enterprises found in the directory of
certified minority-and women-owned businesses available
to perform the State contract work;
(5) the geographic location of the contract performance;
(6) the extent to which geography is material to the
performance of the contract;
(7) the ability of certified minority-and women-owned
enterprises located outside of the geographic location
of contract performance, notwithstanding the regional
location of the certified enterprise, to perform on the State
contract;
(8) the total dollar value of the work required by the State
contract in relation to the dollar value of the subcontracting
opportunities;
(9) the relationship of the monetary size and term of the
State contract to the monetary size and term of the project
for which the State contract is awarded; and
(10) the agency’s annual agency-specific goal established
pursuant to section 141.2 of these regulations.
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Given the high unlikelihood that such specific, fact-based
analysis of individual and highly varied contracts throughout
the state would result time and time again in the determination
of the same 30% MWBE goal, compliance with the abovereferenced statutory goal setting requirements is very much in
doubt.
Earlier responses to AGC NYS FOIL requests for documents
related to project-specific goal setting indeed resulted in
responses that indicated plainly that 30% goals were being
applied across the board based on Governor Cuomo’s unilateral
October 2014 announcement of a 30% MWBE goal, which itself
has no basis in law or a duly adopted disparity study. Such a goal
also is unrepresentative of the actual capacity of MWBE firms
across the state. These FOIL responses indicated that there were
no documents in existence related to the proper establishment
of project specific goals, or in some cases specifically stated that
the goals were 30% solely because of the Governor’s declaration,
not as the result of any discreet analysis of the particular contract
as required by law.
After repeated delays, subsequent responses to similar FOIL
requests began to be denied with various, yet identically worded
and timed, assertions of privilege for such documents. The AGC
NYS action filed sought to compel these agencies to produce
these documents they claim exist which were relied upon, in
accordance with the various factors spelled out in the law, to
determine that 30% was the appropriate, legally justified goal
on these contracts. More broadly, this action aimed to bring
clarity and transparency as to whether or not the Administration
is lawfully administering the MWBE program.
On October 4, 2017, the Albany County Supreme Court issued
its decision on AGC’s case challenging five state agencies’
denial of FOIL requests seeking the contract-specific MWBE
goal analyses underlying goals set for five public contracts. The
state agencies had either failed to certify that no documents
existed in response to the demands or asserted that certain FOIL
exceptions protected responsive documents.
The decision is an important one because it clarifies in no
uncertain terms that no blanket exception applies to inter- or
intra-agency materials, and to the extent that such documents
are factual they must be disclosed via FOIL. As a result, two
agencies were required to provide documents to AGC. Moreover,
two other agencies gave ambiguous responses to the FOIL
demands, making the existence of relevant documents unclear,
but later stated in affidavits filed with the Court that no such
documents existed -- meaning that, as suspected, no analysis
had been conducted as required by regulation.
This is an important step forward in our effort to bring
transparency to this process and ensure that the program
is being administered in accordance with the law. We will
continue to press those efforts relative to this case and beyond.
Stay tuned.
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MWBE DISPARITY STUDY
ANALYSIS

AGC NYS FOIL ARTICLE 78
ON SYRACUSE DESIGN-BUILD PLA

AGC NYS has joined with other industry groups to retain
Couch White, which has been working with its expert to
evaluate the factual and legal bases of the 2016 Disparity
Study in NY’s unique procurement environment. One
component of that effort has been aggregation of the
materials considered by Mason Tillman via FOIL and
other methods to assess whether its conclusions and
recommendations, insofar as they can be tied out to
factual material, are logical. The early preliminary expert
evaluation, made based only on evidence at hand, indicates
that the study is defective in numerous ways. Another
unexpected twist has been the partial implementation of
the study in apparent agency directives issued by Empire
State Development (notably – as with the 30% edict - not
by SAPA-based regulation, statute or executive order).
In part, those directives disturbingly demand that state
agencies:

On July 18, 2017, AGC NYS filed an Article 78 FOIL
proceeding against the Thruway Authority, asking the
court to compel them to produce the due diligence study
the Thruway relied upon to mandate the PLA that we
believe has been improperly withheld. After an extended
delay, the Thruway Authority denied access to this and
residual documents.

• Develop “specific strategies” to seek to award to MWBE
prime contractors in proportion to their “relative
ability” as determined by the Study
• Import the Study “availability” data as a basis for
setting agency contract goals – some of which are well
over 40%
• Forward all contracts with a goal of less than 30% but
greater than 0 to the Chamber before release
• Understand that the Chamber will review and finally
approve all requests for MWBE waivers
• Assess all 100% federally funded programs without
DBE goals for MWBE goal
This analysis contines and will be important as we see how
and the extent to which the Administration to implement
the Mason Tillman Disparity Study.

We believe strongly that both the industry and the public
are entitled to transparency on important governmental
decisions such as the determination to mandate a PLA.
If the Thruway Authority’s due diligence study provides
compelling evidence and data that a mandated PLA will
provide significant benefits to the project such that they
provide “more than a rational basis” for overcoming the
predominantly open shop makeup of the local industry
and history of more than 80% of this type of work having
been performed by open shop firms, as required by New
York law, we would like to see and understand it. Other
agencies have provided similar documents in both
redacted and unredacted form in the past in response to
AGC NYS requests, so it is unclear why in this case these
documents are being treated as a state secret.
It was not until argument in our legal action that Thruway
Authority asserted that at the time of the issuance of their
letter of intent for the project, they had not yet made a final
decision as to whether or not a PLA would be mandated.
This, despite the fact that the Thruway’s documents clearly
stated that, “The Authority has determined that this
project warrants use of a Project Labor Agreement (PLA).
The PLA shall be provided during the Request for Proposal
(RFP) phase.”
On October 16, we received a ruling from the court that
seems to defy both logic and the English language,
accepting the Authority’s claim that, despite rather
definitive language that was very clear in its meaning
to all concerned, “determined” doesn’t mean that a
determination has been made and “shall” means “might
or might not.” As such, the Judge ruled that the Thruway
Authority had appropriately withheld the PLA Due
Diligence Study as it was at that time “predecisional.”
We intend to vigorously pursue our rights under the FOIL
law to review these important documents, as transparency
leads to increased accountability and confidence in
decision making and we are moving toward an appeal
of this strange decision. We will keep the membership
informed as this matter proceeds.
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AMICUS ACTIVITY SUMMARY
AGC NYS joined the following cases that raised critical
industry issues with Amicus Briefs:
Skanska USA Building v. Atlantic Yards B2 Owner LLC,
NY County Index 652680/14
This matter involved the issue of whether a developer of a
private project on public land is required to provide a surety
bond for the benefit of contractors and subcontractors as
Lien Law Section 5 suggests. The matter is now pending
at the Court of Appeals.
AGC filed an amicus brief asserting that the law requires
bonds or other equivalent financial instruments to
guarantee payment in such circumstances.
Charles A. Gaetano Constr. Corp. re DOL proceeding,
Case No. 2010500101
This matter involved a dispute with the NYS DOL over
whether a privately owned building financed with private
funds on property which was once part of Griffiss Air
Force in Rome, New York was a public project requiring
the payment of prevailing wages. AGC participated in
the hearings in this matter on behalf of the employer
contractors. The determination was that the project was
not a public project.
E.W. Howell Co., LLC, et al. v. The City University
Construction Fund, et al. New York County Index No.
653551/2015
AGC filed an amicus brief at the trial court level in this
matter which involved the award by the City University
Construction Fund of a large contract to a Construction
Manager at risk without competitive bidding and without
payment and performance bonds being required.
U.W. Marx v. Koko Contr., Inc., 2014 NY Slip Op.
70321(U) (3d Dep’t 2014)
AGC filed an amicus brief in this matter with the Appellate
Division, Third Department. The lower court in this case
had determined that a subcontractor who claimed nonpayment as the basis for termination of its A1A subcontract
was not required to comply with the notice provisions
contained in Section 4.7.1 of A1A Document A401 which
requires a seven day notice prior to stopping work.
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Troy Sand & Gravel Company Inc. v. Town of Nassau,
2014 NY Slip Op. 79849(U) (3d Dep’t 2014)
AGC filed an amicus brief in the Appellate Division Third
Department in a mining matter where, notwithstanding
that the quarry was an expressly permitted use and
therefore in harmony with its zoning district, the Town
determined that the quarry was not a compatible use in
the district.
M.L. Caccamise Electric Corp. v. City of Rochester, 2014
NY Slip Op. 66282(U) (4th Dep’t 2014)
AGC filed an amicus brief with the Appellate Division,
Fourth Division in this matter that involved improper
prequalification of bidders on a public works contract.
Oyster Bay v. Lizza Indus., Inc., 22 N.Y.3d 1024 (2013)
AGC filed an amicus brief in this matter that involved
an attempt by a municipality to avoid the statute of
limitations with respect to a sewer project which had been
completed decades earlier.
Matter of M.G.M. Insulation, Inc. v. Gardner, 2013 NY
Slip Op. 01070 (Ct. of Appeals 2013)
Involved a dispute with a NYS DOL over whether the
construction of a new fire house for a volunteer fire
company was a public improvement requiring the
payment of prevailing wages. The Court of Appeals
determined that was it was not a public improvement.
Cooperstown Holstein Corp. v. Town of Middlefield,
2013 NY Slip. Op. 83653 (Ct. of Appeals 2013)
This matter involved litigation over whether a town could
zone out activities involving petroleum extraction by
fracking. AGC filed an amicus brief in the Court of Appeals
arguing that New York’s Oil, Gas and Solution Mining Law
preempted local law. The Court of Appeals disagreed.
Following this case, a ban on fracking was put in place by
the Andrew Cuomo Administration.
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AMICUS ACTIVITY SUMMARY
Bovis Lend Lease, Inc. v. Lower Manhattan Dev. Corp.,
2013 NY Slip Op. 89762(U) (1st Dep’t 2013)
AGC filed an amicus brief with the Court of Appeals in this
case which involved claims arising out of demolition work
done at Ground Zero following the World Trade Center
attack. The case arose out of the denial of very substantial
claims. The issues included the broad application of
a no damage for delay clause, the denial of claims for
constructive acceleration and the mis-characterization
by the lower court of the claims for extra work as delay
damages.
Franco Belli Plumbing & Heating & Sons, Inc. v. Citnalta
Constr. Corp., 2015 NY Slip Op 01990 (1st Dep’t 2015)
AGC submitted an amicus brief to the Appellate Division,
First Department, in this matter that involved a lower court
decision that held:
(1) contractual pass through provisions limiting a
contractor’s liability for its subcontractor’s claims
against a public owner to amounts actually recovered
by the contractor constituted an unenforceable “paywhen-paid” clause;
(2) acceleration costs were not delay damages, and a
contractor is potentially liable for its subcontractor’s
owner-caused acceleration costs; and
(3) the liability of a surety on a payment bond is not
limited to sums “justly due” from its principal, but could
be disconnected from its principal’s liability.

AGC NYS and the other amici successfully and
collaboratively educated the appellate court on the public
policy implications to the construction industry, as well
as legal ramifications of the lower court’s decision. It has
been said that “[amicus briefs] are at best only icing on
the cake. In reality, they are often the cake itself.” Bruce J.
Ennis, Effective Amicus Briefs, 33 Cath. U. L. Rev. 603, 603
(Spring 1984). These positive results would not have been
achieved but for the successful amicus advocacy of AGC
NYS and participating amici.
People vs. Harco Construction LLC
AGC will be filing an amicus brief in this matter with the
Appellate Division, First Department. This case involves
the appeal of a decision by a trial court which held that
through an employee of a prime contractor, the prime
contractor (a corporation) could be held criminally liable for
the death of an employee of a subcontractor who was not
supervised or controlled by the prime contractor. The trial
court expanded the definition of “high managerial agent”
under the Penal Law to broaden a general contractor’s
criminal liability for workplace accidents.

AGC NYS Board of Directors and Members discuss AGC FOIL Article 78 proceedings at the 2017 Summer Meeting
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JOIN US IN PROTECTING AGC NYS MEMBERS
AND THE CONSTRUCTION INDUSTRY
Last Name___________________________________First___________________________
Company Name_____________________________________________________________
Mailing Address __________________________________City/State_______Zip________
Cell___________________________ Business Phone_______________________
FAX______________________ Email address ________________________________

Card Holder Name:____________________________________________________________
Card Number:_______________________________ Exp. Date ___________ Sec. Code______
Credit Card Billing Address ______________________________________ Zip Code__________
Signature _____________________________________ Total Charge Amount $__________
Email address for receipt: ________________________________________________________

Make all checks payable to the AGC NYS CONSTRUCTION INDUSTRY LEGAL FUND, or
complete credit card information (MC/VISA/AMEX) and send with completed form to:

THE AGC NYS CONSTRUCTION INDUSTRY LEGAL FUND
AGC NYS
10 Airline Drive, Suite 203, Albany, NY 12205-1025
518-456-1134 Phone
518-456-1198 Fax
bryanna@agcnys.org
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YOUR BUSINESS
CONSTRUCTION INDUSTRY

TODAY

